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Defendant Basim Omear Sahri is charged in athree-count Indictment™ with corruptly giving,
offering, and agreaing to give things of vaue to Minnegpalis City Coundlmember Brian Hearron with the
intent of rewarding or influencing Herron in connection with various transactions of the City Coundl and
the Minnegpolis Community Devdopment Agency (“MCDA”), dl invidlaion of 18U.SC. §
666(a)(2). Beforethe Court is Sabri’s Mation to Dismiss the Indictment on the groundsthat 18 U.S.C.
8 666 is uncondtitutiond onitsface. For the reasons st forth below, the Court will grant the Mation.

Background

Thefdlowing facts are dleged in the Indictment. Defendant Sabri is a property developer and

1 S hes entered pleas of not guilty to each of the countsin the Indictment.
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landlord in the City of Minnegpalis. (Indictment, 9 1.d.) During 2001, Sabri was pursuing ared edae
deve opment prgject within the Eighth Ward of the City of Minnegpoliswhich involved ahotd and
severd commerad retal busnesses (Id.) The prgject contemplated zoning, eminent domairy
condemndtion, licensing and funding actions by the City of Minnegpdlis (“the City””), the MCDA and
the Minnegpolis Neighborhood Revitdization Program (NRP).2 (1d.) Through July 17, 2001, Herron
was amember of the Minnegpalis City Coundil representing the Eighth Ward? (Id. 1.e) His
committee assgnments induded the Ways and Means' Budget, Public Sefety and Regulatory Services,
and Hedth and Human Sarvices committees. (Id.) Asamember of the City Coundil, Herron dso
sarved asamember of the Board of Commissoners of the MCDA, overseaing the actions and budget
of that agency.* (1d.)

Count | of the Indictment dleges that, from July 2 through July 17, 2001, Sabri corruptly sought

Herron's assigance in obtaining regulaory goprovas from the City of Minnegpalisfor the above-

2 The NRPis an ettity formed by the City of Minnegpolis and other locd governmentd ertities
to provide funding for the economic revitdization of Minnegpolis neighborhoods through neighborhood
dearing committees The NRPiswhally funded by the MCDA and its affairs are managed by the NRP
Policy Board, which indudes the Mayor of the City of Minnegpalis and members of the Minnegpalis
City Coundl. (Indictment §1.c.)

3 Onduly 17, 2001, Herron entered a pleaof guilty to one count of Extortion Under Color of
Offiad Right inviolation of 18 U.SC. § 1951. The conduct underlying the charge to which Herron
pleaded guilty invalved adifferent transaction and different individuas then areinvalved inthe
Indictment here, and nothing in this Memorandum Opinion and Order affectsthe vdidity of the charge
agang Herron or hispleadf guilty. See United Statesv. Vong, 171 F.3d 648, 654 (8th Cir. 1999)
(rgjecting chdlenge to condtitutiondlity of 18 U.S.C. § 1951).

* The MCDA has an Executive Director, gopointed by the Mayor of the City of Minnegpalis,
and isgoverned by a Board of Commissonersthat is composad of the thirteen dected members of the
Minnegpalis City Coundil. (Indictment 1 1.b))



described commercid red etate development project. (Id. 13) Sabri dlegedly gave or offered
Herron $5,000 with the intent to influence or reward him in connection with such transactions. (1d.)

Count 11 of the Indictment dlegesthat, from July 2 through July 17, 2001, Sabri corruptly
sought Herron' s atendance @ amesting with private business owners who owned property necessary
for Sabri’s commercid development project. (Id. 15.) Count 11 aso dlegesthet Sabri corruptly
sought Herron' s threet at that meeting to use the City’ s power of eminent domain to take the business
ownes propety unlessthey sold to Sabri. (1d.) Sabri dlegedly offered or agreed to give Herron
$10,000 with the intent of influencing or rewarding Herron for hisactions. (1d.)

Court |11 of the Indictment dlegesthat from July 7 through July 17, 2001, Sabri corruptly
sought Herron's assigance in obtaining $800,000 in community economic development grants from the
City, the MCDA, and other entities for his commerdid red estate development project. (Id. 17.)
Sabi dlegedly offered or agreed to give Herron $80,000 (a 10% commission) with the intent of
influencing or rewarding Herron in connection with hisasssgance. (1d.)

During the one-year period beginning January 1, 2001, the City of Minnegpolis was expected
to receive (and the City Coundil was expected to adminiger) goproximeatdy $28.8 million in federd
assgance. (Id. T1.a) During that same one-year period, the MCDA was expected to recaive and
adminiger federd assgtance in the form of Community Devd opment Block Grants and other federd
programs of gpproximatdy $23 million. (1d. 1.b.)

Analyss
As noted above, dl three counts of the Indictment charge Sabri with violating 18 U.SC. §

666(a)(2). Thet section provides, in rdevant part, thet if alocd government, or any agency thereof,
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“recaves, in any one year period, bendfitsin excess of $10,000 under aFederd program involving a
grant, contract, subsidy, loan, guarantee, insurance, or other form of Federd assstance,” see 18
U.S.C. §666(b), then it isacrime againg the United Sates for any personto

corruptly give], offe], or agred] to give anything of vaue to any person, with intent to

influenceor revard anagent of ... a. .. locd . . . government, or any agency theredf, in

connectionwith any business transaction, or seriesof transactionsof such. . . governmert,

or agency invalving anything of vaue of $5,000 or more
18 U.S.C. §666(3)(2).

Sahri argues that the federd atute is uncondtitutiond on its face because it does not require a
connection between the dleged crimina conduct - the giving or offering of abribe -- and the federd
funds didtributed by Congress. Without the requirement of such aconnection, Sabri contends, the
datute lies outs de the scope of Congress s authority to enact laws under the Spending Clause of
Artide| of the United States Condtitution. This Court beginsits andyss by congruing 8 666(2)(2) to
determine whether it does or does not reguire a connection between the bribe and the expenditure of
federd funds I the Satute does not requiire such a connection, the Court will then condder whether
Congress vdidly exercisad its legidative authority in enacting § 666(2)(2).

l. The Essential Elementsof Giving, Offering or Agreeingto Give A Bribein
Violation of § 666(a)(2)

In Sdinasv. United States, 522 U.S. 52, 56-57 (1997), the United States Supreme Court

congrued the complementary provison of § 666 which makesit afederd offensefor an agent of an
organization or adate, locd, or tribd governmentd body or agency that receives more than $10,000 in

federd fundsin ayear to solicit, demand, accept, or agree to accept anything of value with the intent to

be influenced or rewarded in connection with any business, transaction, or series of transactions of the
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entity valued a $5000 or more. 18 U.S.C. 8§ 666(8)(1). Given the pardld wording in the provision
aimindizing thetaking of abribe (18 U.S.C. § 666(a)(1)(B)) and in the provison crimindizing the
dving o offeing of abribe (18 U.S.C. § 666(3)(2)), this Court first looks to Sdinas for guidancein
congtruing 8 666(a)(2).

Sdinas, adeputy sheiff in Hidago County, Texas, was regpongble for managing the county jall

and supervising the custody of prisoners. 522 U.S. a 55. He accepted bribes from afederd prisoner
housed a thejall pursuant to an arrangement negotiated between the United States Marshds Sarvice

and the county; in exchange for the bribes, the prisoner was permitted “contact vists’ with hiswife and
agirlfriend. |d. Sdinasargued to the Supreme Court that, under 8 666(a)(1)(B) the government must
prove, as an demeant of the crime of taking a bribe, thet “the bribe in some way affected federd funds,

for ingance by diverting or misgppropriating them.” 1d.

In evauaing Sdines argument, the Supreme Court focused on the dause “[gny business
transaction, or series of transactions” which is found both in § 666(2)(1)(B) and in § 666(2)(2).
Reesoning that the word “any” means“any,” without qualification, and thet “[t]he Satute gppliesto dl
casesinwhich an ‘organization, government, or agency’ recaives [$10,000 or more] of benefitsunder a
federd program,” id. a 57 (emphasis added) (citing 18 U.S.C. § 666(b)), the Court rgjected Salines
proposad gatutory congruction. The satute s prohibition againgt accepting a bribe with the intent of
being influenced or rewarded in connection with any business, transaction, or series of transactions “is
not confined to abusiness or transaction that affectsfederd funds” Id.  Indeed, the Supreme Court
obsarved that 8§ 666(a)(1)(B)’ s language was “expandve’ and “ungudified . . . both asto the bribes

forbidden and the entities covered.” 1d. a 56 (emphasis added).
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Also rejected was Sdinas' contention thet the Supreme Court could not construe 8
666(a)(1)(B) to goply to bribes having no affect on federa fundswithout “aplain Satement of

congressond intent,” asrequired by Gregory v. Asheroft, 501 U.S. 452 (1991), and McNdly v.

United States, 483 U.S. 350 (1987). The Supreme Court digtinguished Gregory and McNdly on the

grounds thet, “[i]n each of those cases, we confronted a Satute susceptible of two plausible
interpretations, one of which would have dtered the exidting baance of federd and Sate power.” 522
U.S a59. Here however, “[t]hetext of § 666(a)(1)(B) is unambiguous on the point under

condderation here, and it does not require the Government to prove federd funds were involved in the

bribery transaction” 1d. & 60 (emphasis added). Accordingly, the Supreme Court held thet “asa

metter of Satutory congtruction, 8§ 666(a)(1)(B) does not require the Government to prove the bribein

question had any particular influence on federd funds” 1d. at 61 (emphads added).

It gopears that Sdinas did not ask the Supreme Court to address whether § 666(a), as
congrued, was a proper exercise of the legidative powers vested in Congress by Artide | of the
Conditution. The Supreme Court did decide, however, that the Satute was conditutiond as gpplied to
thefacts of thecase. In reaching thet condusion, it olbserved thet the “ preferentid trestment accorded
to [afederd prisoner in the county jal] was athreat to the integrity and proper operation of the federd
program.” 1d. at 60-61.

While the Sdlinas Court hdd that 8 666(2)(1)(B) did nat “require the Government to prove thet
the bribe in question hed any particular influence on federd funds” id. a 61, it expresdy left open the
question of “whether the datute requires some other kind of connection between a bribe and the

expenditure of federd funds” Id. & 59. After Sdinas, two federd courts of goped have conduded
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thet there must be proof of a connection between the bribe and the expenditure of federd funds® This
Court evaduates each gopdlate court decison in turn.

The Second Circuit Court of Appealsin United States v. Santopietro

In United States v. Santopietro, 166 F.3d 88 (2d Cir. 1999), the Government gppedled from a

revisad sentence that the didtrict court hed imposed on Santopietro after vacating his conviction for
crimes charged under 8 666. Santopietro, 166 F.3d a 90. Santopietro, formerly the Mayor of
Waterbury, Connecticut, hed been charged with violating § 666(2)(1)(B) by engaging in “ascheme
whereby [he] used his palitical pogtion to influence dedsons by various ity agendesin return for bank
loans and cagh payoffs from certain local busnessmen.” 1d. & 91. Santopietro used hisinfluenceto
further the interests of various red estate devel opers and acoepted both rewards for having used his

influence and inducementsto use hisinfluence. Id. During

°> By contregt, the United States Court of Appedsfor the Sixth Circuit held thet § 666
“reguires no rdaionship between theillegd adtivity and the federd funding.” See United Satesv.
Dakota, 197 F.3d 821, 826 (6th Cir. 1999). In reaching this condusion, however, the Sixth Circuit did
not engage in any extended andyds of ther the Satute or the Sdlines decison.
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the operation of this scheme, the City of Waterbury recaived subgtantia federd funds for housing,
urban development and ather programs within the purview of the land use board, the water department,
the zoning commission, and thefiremardhd. |d. a 93. “Although large amounts of money flowed to
individuas through corrupt means, there wias no obvious or direct finandd lossto the City of
Waterbury itsdf.” 1d. at 91.

Prior to the Supreme Court’ s decison in Sdlinas, the Second Circuit hed held that “the $5,000
or more required to be involved in the transaction must be worth & leest thet amount to arecipient of

federd funds” United Statesv. Foley, 73 F.3d 484, 492-93 (2d Cir. 1996). The Santopietro court

acknomedged that, inlight of Sdines

to whatever extent Foley required thet the bribe directly affect the disbursement or other
useof federd funds, such acongruction of the Satute must now be discarded. Equdly to
be cagt agde isa condruction of the satute that imposes limitations on the “ anything-of-
vaue’ dement, beyond the requirement that the transaction, in connection with which the
accepter of corrupt payments intended to be influenced, involves anything of vaue of
$5000 or more. Thus, to the extent that Foley required the Government to plead and
prove thet the transaction involved something of vaue to the governmenta entity thet
received the requiste amount of federd funds, that narrowing congtruction of the Satute
mugt aso be discarded.

166 F.3d a 92-93 (emphesisin origind).

Evduating whether Santopietro’ s conviction under 8 666(a)(1) was pemissble after the
Supreme Court’ sdecision in Sdinas, the Second Circuiit firgt discussad the gatutory requirements of
the offense the court of gopeds observed that the City of Waterbury hed received more then $10,000
in the rlevant years and the corrupt transactions had exceeded $5000 in vaue. It then evduated a

“reguirement of Foley” that it conduded had survived the Supreme Court’ s holding in Sdines: “thet the

transaction sought to be influenced had some connection with afederd program.” Id. a 93 (citing
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Foley, 73 F.3d a 493). In conddering this“requirement” -- based on itsown prior decision in Foley
rather than the text of the atute -- the Second Circuit reasoned that “[ijndeed, Sdines may be read to
indicate that the ‘threet to the integrity and proper operation of [g federd program’ cregted by the
corrupt adtivity is necessary to assure thet the Satute is not uncongtitutiondly goplied.” 1d.  Applying
this*“reguirement” from Faley, the Second Circuit found thet because
federa funds were recaived by Waterbury for housing and urban devd opment programs
and the corrupt payments concerned red edtate transactions within the purview of the
agendes adminigtering federd funds;, the reguisite connection between the bribes and the
integrity of federaly funded programsis satidfied.
166 F.3d at 93.

The Third Circuit Court of Appealsin United Statesv. Zwick

In United Statesv. Zwick, 199 F.3d 672 (3d Cir. 1999), the defendant, an ected member of

atownship board of commissoners, gopeded from his conviction for bribery under § 666(2)(1)(B).
Zwick, 199 F.3d & 675. Zwick argued that the trid court misinterpreted 8 666 when it upheld his
conviction without proof of aconnection between the solicitation and taking of bribes and federd funds
or programs. Id. a 675-76.

Before andyzing the issue raised by Zwick on gpped,, the Third Circuit reviewed the case law
that had developed around § 666.

Prior to the enactment of § 666 in 1984, the limited scope of the federd bribery satute

and generd theft of property satute hampered the federd government’ s efforts to reach

crimes dfecting federd interests dueto tracing requirements and limitations on gpplication

to non-federd employess. See 18 U.S.C. 88 201, 641. By itsterms § 666 fills these
paticular voids, it imposes no title or tracing requirements and covers non-federd

employess
Id. a 679 (emphesis added). With respect to the case law congtruing § 666 prior to Sdinas, the court
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of gopeds observed that some courts had been rd uctant to uphold convictions under § 666 where
there was no proof of afederd interest in the corrupt act; these courts had reesoned that “interpreting 8
666 to have no federd interest requirement would make afederd offense out of routine locd bribery,
dramaticaly changing the date-federd baance without an express Congressond directive thet it
intended to do 0.” 1d. a 680. After reviewing the Sdinas decisgon, the Third Circuit discussad the
post- Sdines it in authority that had emerged regarding whether the government mugt prove, ina
prosecution under 8 666, thet afederd interest wasimplicated by the corrupt acts. |d. at 681-82.

The Third Circuit begen its andysis with the statutory languege itsdlf and conduded thet “[t]he
language does nat Sate explictly thet the government must show a connection between the bribe and
federd interests” |d. a 682. FHinding no requirement of such a.connection in the plain language of §
666(a)(1)(B), the Third Circuit turned to the detute's title -- “Theft or bribery concerning programs
recalving Federd funds’ -- finding that the title “implies that afederd connection isanticipated.” 1d.
The Third Circuit thus conduded that 8§ 666(a)(1)(B) was ambiguous, presanting two dternative
interpretations:

The mogt literd interpretation -- thet the Satute lacks afederd connection requirement --

is troubling from an interpretative sandpoint in thet it broadens the range of activity

aimindized by the Satute and dters the exiging baance of federd and Sate powers by

encompassing actsdreedy addressad under satelaw inwhichthefederd government may

have little interest. We cannat embrace such a broad reading of this crimind law unless

thet isthe dear directive from Congress
Id. at 682-83. The Zwick court therefore turned to the legidative higtory for guidance asto Congress's
intent and condluded that Congress did not intend “to make 8§ 666 gpplicable when no federd interest is

implicated by certain offense conduct.” 1d. a 686. Before reaching its holding “that 8 666 requires thet
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the government prove afederd interest isimplicated by the defendant’ s offense conduct,” id. &t 687,
the Third Circuit obsarved thet
[i[Interpreting § 666 to have no federd interest reguirement produces serious concerns as
to whether Congress excesded its power under the Spending Clause in enacting this
daute. To pass muger under the Spending Clause, legidation regulaing behavior of
entities recaving federd funds mugt, among ather things, be based upon afederd interest

in the particular conduct. Applying 8 666 to offense conduct, absent evidence of any
federd interest would gppear to be an uncondtitutiond exercise of power under the

Soending Clause,
Id. a 687 (internd dtations omitted). The Third Circuit therefore judtified its holding on the grounds
thet, “when agatute is undear, we will condrue it S0 asto avoid congtitutiona concerns, assuming thet
such condtruction does not amount to arewriting of the gatute” 1d.

The essential elements of the crime defined in § 666(a)(2) do not include
proof of a connection between the offense conduct and the expenditure of

federal funds.
The Eighth Circuit Court of Apped's has not addressad whether a prosecution under 8 666
requires proof of a connection between the giving or taking of bribes and the federa government’s
expenditure of funds and, if o, the nature of that connection. Judge Kermit Bye, however, recently

conddered the Zwidk and Santopietro opinions and found the gpproach taken by those courtsto be

“fundamentally flaved.” United States v. Morgan, 230 F.3d 1067, 1072-73 (8th Cir. 2000) (Bye, J.,

concurring). The Second and Third Circuits dearly sought to avoid the condtitutiond problems they
perceived with whet the Supreme Court hed described as 8 666's“ expangve, unqudified language,
both as to the bribes forbidden and the entities covered.” Sdinas 522 U.S. a 56. Judge Bye

described the Zwick and Santopietro opinions as “reeding into” thetext of § 666 the reguirement of a

“connection” not found in the language of the datute itsdf. Morgan, 230 F.3d at 1073. He further
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observed thet the actions of the Second and Third Circuits are contrary to the Supreme Court’s
repested admonitions that

[clourtsingaplying aimind lavsgenerdly mugt fallow the plain and unambiguous meening
of the datutory language. Only the mogt extreordinary showing of contrary intentions in
the legidative hisory will judtify a departure from thet languege. This propogtion is not
dtered smply because goplication of a gatute is chdlenged on conditutiona grounds.
Statutes should be congtrued to avoid condtitutiona questions, but thisinterpretative canon
isnot alicensefor the judiciary to rewrite language enacted by the legidature

Id. (quoting United Statesv. Albertini, 472 U.S. 675, 680 (1985) which is quoted in Sdinas, 522 U.S.

a 57 & 59-60). Judge Bye sandyssand criticiamsof Zwick and Santopietro are well-founded.

The Sdinas Court admonished that “[n]o rule of condruction |[. . ] requiresthat apend daute
be drained and distorted in order to excdlude conduct dearly intended to be withinits scope” Sdines

522 U.S. a 59 (quoting United Statesv. Raynaor, 302 U.S. 540, 552 (1938)). That, however, is

precisdly what the courts of gppedsin Zwick and Santopietro did. The Third Circuit in Zwick focused

on the datute stitle to find an ambiguity that would judify usng 8 666 slegidative higory to fashion a
connection requirement for the satute, which isslent in thet regard® This gpproach failsto takeinto
acoount along-ganding principle of Satutory condruction thet atitle cannot control the plain words of
thestatute’” See 2A JG. Sutherland, Statutes and Statutory Congtruction § 47.03 (1t ed. 1891). The
Third Circuit dso Sdestepped the Sdinas Court’ s condusons that the dause “ any busness,

transaction, or series of transactions’ is unambiguous, and the term “any” iswithout limitation.

® The Supreme Court in Sdinas while briefly discussng the historical context surrounding the
enactment of § 666, did not rdy upon the legidative higory to condrue the Saute,

" This Court further notes that the Supreme Court, in Sdines, did not consider thetitle of § 666
in congruing the datute. It focused soldy on the text of § 666(a)(1)(B) and found the rdlevant languege
to be unambiguous.
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Furthermore, the court of appealsin Zwidk did not address the fact thet the text of § 666(a)(1)(B) does
not mention programs of an organization, Sate, locd, or tribd government, or governmentd agency thet

recaive federd funding. The only limitation on the Satute’' s gpplication, set out in 8 666(h), isthat the

entity whose business the bribe was intended to influence must receive more than $10,000 in ayear
from afederd program. Under Sdinas, § 666(a)(1)(B) cannot be redtricted to bribes tending to
influence the *business, transaction, or series of transactions’ of programs recalving federd funding.
The Third Circuit' s reading of 8 666(a)(1)(B) drainsthe plain meaning of the words and exdudes from
the scope of the statute conduct that dearly fdlswithiniit.

The Second Circuit in Santopietro derived its * connection” reguirement -- spedificaly, thet the
transaction to be influenced have some connection with afederd program -- fromits pre-Sdines

hadingin United Statesv. Foley. The Second Circuit dso focusad on the fact that the Sdlinas Court

hed indicated that the offense conduct there, the bribes received by the deputy sheriff from the federd
prisoner, had posed a“threst to the integrity and proper operation of afederd program.” It thereby
avoided the question of

whether Santopietro’ srole asmayor -- the chief executive officer of the city and hencethe
officer ultimately responsblefor al dity departments-- would render the Satute gpplicable

to corrupt paymentsreceived by him for any transadtion invalving thedty, eventhoughthe

federd funds were recaived for aprogram entirdy unreated to the program in connection

with which the corrupt payments were mede,
Santopietro, 166 F.3d a 94 n.3 (emphesis added). Thisfootnote again does not account for the fact
that the Sdinas Court had congtrued the dause “any business, transaction, or series of transactions’ to
be unqudified. Indeed, according to the Supreme Court, “[t]he statute gppliesto dl casesinwhichan
‘organization, government, or agency’ receives [$10,000 or more] of benefits under afederd
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program.” Sdinas 522 U.S. a 57 (emphasis added). Section 666(2)(1)(B), as congtrued by Sdines,
goplied to Mayor Santopietro for bribes tending to influence any transaction of City of Weaterbury, so
long as the dity received $10,000 or more of bendfits under afederd program. Recognizing thet such a
reading would present congtitutiond problems, however, the Second Circuit reed into the Satute a
“connection” requirement not found in the text itsdf.

This Court is hot persueded by these two gppelate court decisons, which reed a*“ connection”
requirement into the essentia dements of acharge under 8§ 666. Thetext of § 666(a)(2) cannot
support the exisence of a*“ connection” requirement as one of the dements of the offense without
quaifying theword “any” in the phrase “in connection with any business, transaction, or sries of
transactions’ -- a phrase the Supreme Court has determined to be unqudified and unambiguous.
Therefore, the essentid dements the government must prove in order to convict a defendant of giving,
offering or agreaing to give a bribe to influence an agent of an organization, government, or
governmentd agency in violation of § 666(a)(2) are asfallows®

1 The defendant offered or gave athing of vaue to another person;

2. The thing of vdue was offered or given in connection with any business
transaction, or sries of transactions of an organization, or of alocd governmert,
or any agency thereof;

3. The business, transaction, or series of transactions in questioninvolvessomething
valued a $5000 or more;

4, The defendant intended the thing of vaueto influence or reward an agent of such
organization, government, or governmenta agency inconnectionwiththebusiness
transaction, or series of transactionsin question; and

5. Theorganization, government, or governmental agency inquesionrecaved, inany

8 These dements of the offense are condstent with the proposed jury instructions submitted by
the government for usein thiscase. See dso Eighth Circuit Modd Crimind Jury Indruction 6.18.666B
and 6.18.666C (2002)
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one year period, bendfitsin excess of $10,000 under afederd programinvolving
a grant, contract, subsidy, loan, guarantee, insurance, or other form of federa
assgance.

Because § 666(a)(2) does not require the government to prove a connection between the
offense conduct and the expenditure of federd funds® the remaining issue is whether the statute, as now
congtrued by this Court, is a condtitutiond exercise of Congress s powers under the Spending Clause.
Il. The Congtitutionality of 8 666(a)(2) under the Spending Clause

Federd courts are courts of limited jurisdiction, possessng only such powers as are authorized

by the Condtitution and by Acts of Congress. See Kokkonen v. Guardian LifeIns Co. of America,

511 U.S. 375, 377 (1994). The power of Congressto enact legidation islimited to the enumerated

powersfound in Artidle | of the Condtitution. See generdly New Y ork v. United States, 505 U.S. 144,

158-59 (1992) (discussing condtitutiond limitations on Congress s power to legidate). The Spending
Clausein Artide | authorizes Congress to soend federd funds “to provide for the generd Wdfare of
the United States” U.S. Condt. Art. |, § 8, d. 1. The government arguestha (a) the Satuteitsdlf, in §
666(b), confers federd jurisdiction for prosecution and (b) Congress has properly enacted 8 666 under
the Spending ClauseX®

The government argues that 8 666(b) -- which Sates that the Satute gpplies whenever an

organizaion, date, locd, or tribd government, or governmentd agency in question hasreceived a leest

° Therefore, the government’ s argument in its opposition memorandum that it could establish a
connection between the bribes dlegedly offered by Sari and the expenditure of federd fundsis
irrdevant. The Satute does not require proof of such aconnection in order for the government to
egablish that acrime, as defined in 8 666, has been committed.

19 The government has not argued thet Congress enacted § 666 pursuant to the exercise of
legidative power under the Commerce Clause therefore, this Court will not consider that issue.
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$10,000 from afederd program -- condtitutes an “express jurisdictiond dement” that confersfederd

court jurisdiction over the offenses described in 8 666, See United Statesv. Lopez, 514 U.S. 549,

561 (1995). In Lopez, the Supreme Court consdered whether the Gun-Free School Zones Act of
1990 was uncondtitutiond because it had been enacted outside the scope of Congress's powers under
the Commerce Clause. 514 U.S. 559-67. In determining the Act's condtitutiondity, the Court
evauated whether 18 U.S.C. § 922(q)) contained a*jurisdictiond eement which would ensure, through
ca2-by-case inquiry, thet the fireerm possesson in question effects intersate commerce” 1d. at 561.
The Supreme Court conduded thet § 922(g) hed “no expressjurisdictiond dement which might limit its

reach to adiscrete set of firearm possessons thet additiondly have an explidit connection with or effet

on interdate commerce” 1d. a 562 (emphasis addedl).

Smilarly, § 666 does not require that the offense conduct (in this case, the giving or offering of
bribes) have an effect on the federd funds disbursed to locd government. Sdlines, 522 U.S. a 60-61.
Thereis no satutory dement, as established above, that requires proof on a case-by-case basisthet the

dleged bribery has an explicit connection to any federd funds distributed to the receiving entity. The

1 The govaernment’ s assertion thet § 666(b) limits the statute’ s gpplicability to “entities
recaiving athreshold amount of federal funding and to agents of those entities recaiving federd funds”
(Gov't Br. a 3-4), serioudy mischaracterizesthe satute. The crimind provisions of § 666(a) are
triggered whenever an organization, or adae, locd, or tribd government, or any agency theredf,
recaives a lesst $10,000 in federd fundsin ayeer. 18 U.S.C. § 666(b). The statute applies, however,
not only to agents of the entity receiving the funds, 18 U.S.C. § 666(3)(1), but do, asthe Indictment in
this case againg Seri demondirates, to any person offering something of vaue with the intent of
influendng or rewarding an agent of the entity receiving the federd funds in connection with any
business of thet entity. 18 U.S.C. § 666(8)(2). Nor does § 666(a)(2) require the agent to be the direct
redpient of the bribe; under thet providon, it isacarimeto offer something of vaueto any other person
with theintent of influencing or rewarding an agent of the entity recaiving the government’ sfunds
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Third Circuit in Zwidk correctly pointed out thet 8 666 “imposes notitle or tracing requirements” 199
F.3d a 679. Section 666 isplainly disinguishable from other crimind Satutes containing an “ express
juridictiond dement”; section 666(b) does not directly link a defendant’ s wrongdoing to the subject
over which Congress has power -- the expenditure of federd funds. See generdly, George D. Brown,
Sedth Satute - Corruption, the Spending Power, and the Rise of 18 U.S.C. § 666, 73 Notre Dame
L. Rev. 247, 293-94 (Jan. 1998). The Court rgects the government’s argument that § 666(b) isan
“expressjurigictiond dement” thet limits the datute' s reach and congtitutes a proper conferrd of
federd juridiction.

The government aso arguestha, under South Dakotav. Ddle, 483 U.S. 203 (1987), § 666 is

avdid exerdse of legidative power under the Spending Clause because it ismerdy a* condition” which
Congress may atach (incident to its oending power) on an entity’ s receipt of federd funds. In Ddle,
the Supreme Court held that Congress could indirectly bring about the establishment of auniform
minimum drinking age among the States by enacting a datute thet directed the Secretary of
Trangportation to withhold asmdl percentage of federd highway funds from those States dlowing the
purchase or possession of acohal by individuas under twenty-one years of age. 483 U.S. a 206.
“Congress may atach conditions on the recaipt of federd funds, and has repeatedly employed the
power to further broad policy objectives by conditioning receipt of federd money's upon compliance
with federd gatutory and adminidrative directives” 1d. The Dde Court recognized, however, thet
Congress s power under the Spending Clause is subject to severd generd redtrictions, induding
limitations thet (1) the power must be usad in purauit of the generd wefare; (2) Congress mugt date the

condition it is placing on the federd funding unambiguoudy; (3) the conditions must be rdated to the
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federd interest in particular nationd projects or programs, and (4) the conditions must not violate other
independent congtitutiondl redrictions. 1d. at 207-08.

This Court finds unpersuasive the government’s argument that Congress s enactment of § 666
isjudtified under the gandard announced in Dde. Asathreshold metter, 8 666 isnot redly a
“condition” gatute. Congress dearly sated the conditions upon which States could recaive dl of the
avalablefederd highway funds. See Ddle, 483 U.S. a 208 (citing 23 U.S.C. § 158). Section 666,
however, does not smilarly condition agtate or locd government, or governmenta agency’s, receipt of
federd funds. Section 666 “ nether requires a gate s compliance with federd regulaory or

adminigrative directives, nor prevents date action.” United Statesv. Cantor, 897 F. Supp. 110, 113

(SD.N.Y. 1995). Furthermore, the statute does not gpply to the recipient government or organization;
it gopliesto the“agents’ of the recipient and private parties.

The Supreme Court has long observed that congressond power under the Spending Clauseis
smilar to the power exiding between parties to a contract.

[L]egidation enacted pursuant to the spending power ismuch in the neture of a

contrect: in return for federd funds, the States agree to comply with federdly imposed

conditions. The legitimecy of Congress' power to legidate under the Soending power

thus rests on whether the State voluntarily and knowingly acogpts the terms of the

“contract.”
Pennhurg, 451 U.S @ 17. The government’s contention that “[d loca government may eesily remove
its officers and agents from coverage under 18 U.S.C. § 666 by smply dedining any federd ad or only
acogpting deminimus ad’ (Gov't'sBr. a 7) would suggest thet there is some sort of contractud quid
pro quo supporting the enactment of 8 666 under the Spending Clause. The argument in fact
demondratesthet 8 666 isan “unbargained-for” intruson into date crimind jurisdiction.
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In Dde, South Dakota stood to lose only 5% of the funds otherwise obtainable under
goedified highway grant programs’ if it adhered to aminimum drinking age of ningteen. Ddle, 483 U.S.
a 211 (emphess added). Given the smal percentage of funds at stake, the Dde Court hed found the
date sarguments thet the highway funding datute was“ coercive’ to be mererhetaric. 1d. The
“choicg’ pasad by the government hereis much more dire. To cut the“sring” of § 666, the City of
Minnegpolis must decide to forego goproximatdy 99.97% of the federd funds'? it otherwise obtains
annudly through federd programs®® Similarly, the MCDA must decide to forego goproximatdy 99.96
% of the federd funds' it atherwise obtains annudly through federd programsin order to untangle itsdlf
from the“string” of § 666. Thus, even if one could destribe the federd funds disbursed to the City of
Minnegpalis and MCDA asthe “finandid inducement” by which Congress bargained for federd
juridiction over offenses treditiondly within the purview of gate and locd governments that bargain
urdly is* S0 coerdive asto pass the point a which pressure turnsinto compulson.” Dde, 483 U.S. a
211

Saction 666 plainly isnot a“condition” satute within the reesoning of Dale and cannat be

12 That percentage represents dl but $10,000 of the $28.8 million in federd funding the City
recaived during calendar year 2001. (See Indictment 1.a)

13 Evenif the City of Minnegpdlis or the MCDA made that “Smple’ decision, such acourse
of action would not immediately remove anyone from the scope of § 666; the “one year period” for
determining whether the gatutory minimum amount of federa funds have been recaived beginsno
ealier than twelve months before the commisson of the offense and extends no later then twelve
months after the commission of the offense. See 18 U.S.C. § 666(d)(5). Thus, long &fter the federd
funds had been cut off, the City and the MCDA could till find both their “agents’ and third parties
subject to federd crimind prosscution.

14 This percentage represents dl but $10,000 of the $23 million in federd fundsthe MCDA
dlegedly received during calendar year 2001. (See Indictment 1.b.)
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judtified under that decison as avdid exercise of Congress's power under the Spending Clause™®

Viewing 8§ 666 in light of Dde and Pennhurgt, Judge Bye has observed that

Congress did not contract with sates or loca governments. Neither did Congress
bestow gifts of funds upon those governments. Rether, Congress passed afederd
crimind gatute designed to punish conduct thet fals within the domain of treditiond
date concerns (bribery, embezzlement, fraud, etc.). Section 666 reaches beyond
punishment of the date and locd governments who receive those funds to proscribe the
conduct of third personswho aren't partiesto the funding contract.

Morgan 230 F.3d a 1074 (emphasis added). This Court finds Judge By€ s observeations about the
Spending Clause shortcomings of § 666 to be germane and persuasive™®

“Under our federd system, the sates possess primary authority for defining and enforcing the
aimind lav.” Lopez, 514 U.S. a 561 n.3 (internd quotation marks omitted). The Minnesota
Legidature has dedlared it afelony to give, offer, or promiseto give to any public officer or public

employes’ ather directly or indirectly, any benfit, reward, or consideration to which that officer or

> |f § 666 were a condition Satute, it would not gppeer to sy the rdatedness limitation on
legidative power under the Spending Clause. That limitation requires that the condition Congress
impaoses on the federa funds must bear some rdationship to the purpose of the federd spending. See
New York v. United States, 505 U.S. 144, 167 (1992); Dde, 483 U.S. a 207-08. The government
arguesthat the purpose of § 666 isto protect the “integrity of organizations or agenciesthat receive
federd funds” (Gov't Br. & 4.) Such aconnection between the federd spending and the enactment of
8§ 666 istoo atenuated Snce, under thet rationde, the government could prosecute acity mest
ingpector for taking bribes of over $5000 (thereby compromising the integrity of city government) even
if the ingpector has no contact with or control over funds recaived by the dty from the federd
government

16 The Court recognizes that Judge By€ s concurring opinion in Morganis dictaand does not
control the issue presented here. It is, however, something more than mere“musaings” (SeeGov't's
Br.a6énl)

17 For purposes of Minnesota s bribery datute, a“public officer” isdefined toindude “a
member of the legidature or of agoverning board of a county, municpdlity, or other subdivisons of the
date, or other governmentd ingrumentdity withinthe date” Minn. Stat. § 609.415, subd. 1(1)(b). A
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employesisnot legdly entitled with the intent of influencing thet person’s performance of hisor her
powersor duties. Minn. Stat. § 609.42.18 Thefederd punishment of the same conduct under §
666(a)(2) isan intruson into the gate' s primary authority and is based soldy upon ageae or locd
governmentd entity’ s recaipt of amodest amount of federd funds. The following passage, quoted in
Morgan, has resonance here:

... Congress has no more power to punish theft from the benefidiaries of itslargesse

then it hasto punish theft from anyone dse. Federad dominion over federd property is

irrdevant, because once any particular funds have been given to arecipient, those funds

arenot federd property anymore. The Condtitution does nat contemplate thet federd
regulatory power should tag along after federd money like a hungry dog

Morgan, 230 F.3d & 1074 (quoting David E. Engdahl, The Spending Power, 44 DukeL.J. 1, 92 (Oct.

1994)) (emphasis added in concurring opinion). Without a reguirement thet the government prove thet
the dleged bribery has some connection to the federa funds disbursed by Congress, which this Court
has determined is not present in the satute, 18 U.S.C. § 666()(2) is an unconditutional exercise of
Congress's power under the Spending Clause. Accordingly, the Indictment here, based soldy on §
666(2)(2), must be dismissed.
Concluson
Section 666(a)(2) does not require proof by the prosecution of a connection between the

offense conduct and the expenditure of federd funds. Section 666 does not contain an “express

“public employeg’ is defined as“a person employed by or acting for the Sate or a county, municipdlity,
or other subdivison or governmentd indrumentality of the Sate for the purpose of exerasng tharr
repective powers and performing their respective duties, and who is not apublic officer.” 1d., subd.
1(2).

18 The condiitutiond deficiendies this Memorandum Opinion and Order has discussed with
repect to 18 U.S.C. 8 666(a)(2) have no gpplication to Minnesota s bribery datute.
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juridictiond requirement” that limits the statute' s reach to cases in which the dleged hribery hesan
expliat connection to any federd funds digtributed to the recaiving entity. Thus it does not contain a

proper conferrd of federd jurisdiction, as discussad in United States v. Lopez, 514 U.S. 549 (1995).

Nor does § 666 impose a*“condition” on the grant of federd funds, as discussed in South Dakatav.

Dde, 483 U.S. 203 (1987). Therefore, 8§ 666(8)(2) isan unconditutional exercise of Congress's
legidative power under the Spending Clause of Artide | of the United States Condtitution.

Basad on the foregoing, and dl of thefiles, records and proceedingsherein, I T IS
ORDERED that Defendant Basm Omar Sabri’s Mation to Digmiss the Indictment Because 18
U.S.C. 8666 is Uncondtitutiona (Doc. No. 43) isGRANTED. The Indictment (Doc. No. 1) is

hereby DI SM I SSED.

Jnuary 28, 2002

RICHARD H.KYLE
United States Didrict Judge
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